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(in Festskrift til Ole Lando, Copenhagen 1997, p. 109-124)





1. The need for a code of contracts and obligations: from a narrow to a wider perspective


The common core of European contract law��. This could be the synthetic definition of the   Principles of European contract law (PECL).  Obviously the core of this common core is the idea of contract. To find this idea is the first step in introducing and interpreting the Principles, therefore I consider it interesting to identify this idea as it comes out from the articles constituting the PECL.


Before starting with this, it is necessary to illustrate the ‘philosophy’ inspiring the Commission of European contract law,  whose President Ole Lando we honour by these Essays. The fundamental goal the Commission assigned to itself  was that of creating  a body of uniform rules to be applied  to contracts and obligations all over Europe for the transactions of a single market�.  Indeed, the only way to a really unified market  was and is that of having a common set of rules in order to overcome the traditional  barriers of each national legal order having a distinct and disparate regulation on the subject. This general assumption proved  to be the right one as  the introduction of the so to say European legislation by the directives more and more has shown the necessity of  a common basis of general rules  in the context of which only  the rules generated  by the directives  could  achieve in all law systems of the Member States the same regulation�. With respect to this legal  writers have pointed out how problematic was the assumption of a uniform legislation as a result of implementation of the directives once the rules by this way introduced in the national legal systems necessarily react  in a different way according to the various contexts afforded by these. On the other hand


<the national systems of private law are losing their efficiency and usefulness as special statutes enacted for the transposition of directives destroy the coherence of general principles>�.The preceding arguments can be seen as sufficient enough to justify the need for a ‘code’ of contracts and obligations. But at this point one can hardly say that the problem is solved. The difficulties to overcome stem at least from two different points. One is the theoretical possibility of applying the idea of code to our matter.� The second is the real capacity of  European regulative structure ( the Rome Treaty as modified in Maastricht) to allow and support such a project�.


As to the first question one can recall that continental  European tradition originally identifies  a code,  a civil code, as a system of rules regarding  all kinds of relationships governed by the logic of private law. This is not the case of our Principles, only dedicated to contracts and obligations. But as far as we have been approaching to the present time, the idea of  code has proved to be adaptable to smaller and particularized dimensions, whose first examples since the same nineteenth century, the age of codification par excellence, were the various commercial codes. Nearer to the field which the PECL refer to has to be mentioned the Project of a code of obligations and contracts published in 1928 by a french-italian commission, that can be considered the first meaningful attempt in Europe to have a uniform legislation on the subject across the Alps.  


As Luigi Mengoni� and Denis Tallon� among others have pointed out, the idea of code has become much less engaging as it was in nineteenth century: one could  say that this idea too has to cope with the reality in which  it has to come true and  operate. Now it is sufficiently clear that these are not the days in which it can be possible to give Europe a code in the traditional meaning�, as the most exhaustive statute for private individuals, but it has to be similarly clear that general rules on contracts and obligations, although represent only a part of a code in traditional sense, must have the same character of generality we are prepared to impute to this�.  


So, for instance, one can say that, through the directives e.g. on defective products or on unfair contract terms we have uniform rules in the relevant fields. But this still doesn’t  amount to a very common law of a unified Europe even in these specifical subjects, since we are lacking in rules on contracts and obligations in order to give a  context to these so to say islands of legislative intervention. From this point of view this could be the function of the PECL.


As to the second question the answer again appears not to be so simple because at the outset  the EEC seems to have been conceived as referred to professionals operating in their economic context. One can think of these as referred to by rules relating  to competition, as indeed  reads the title of section I, ch. I, tit. V, Part III of the Treaty, specifically directed to enterprises (artt. 85 ff.). Similarly does art. 100, in speaking of creation and functioning of  common market through the enactment of rules envisaging the approximation of national laws. The rules just mentioned reflect what we can call the primordial attitude of the European Economic Community. In the meantime this one has become the European Union, in which  the original ‘economic’ qualification  has been omitted with the implication that the aims and goals of the Union  are more general. Indeed the Treaty of the Union doesn’t talk any more only about firms but also about consumers, as Tit. XI of third Part does as well as art. 100 A., para. 3. This new attitude of the European Union, no more limited to commercial competition and to the so to say external regulation of commercial activities has already been preceded at the level of substantive legislation in all those occasions in which the directives of the European community have  provided  regulation of  economic competition in a common market by protecting consumers. In this sense the last outstanding example is the directive on unfair contract terms. 


Still with this important change, the room for a body of general rules on contracts and obligations if any appears to be narrow: two singular status, as those of merchant and consumer, do not make a general one. In particular the logic of consumer protection seems to be very different if not  contrary to the idea of general rules on contract as the Principles want to be. The consumer as a special category of people is expression of a singular, though today very important, status, whereas at least by tradition the codes refer to the man without qualities if we can borrow this famous expression. So the adoption of particular rules, related to specific categories of persons  appears opposite to the attitude to general rules  proper to the Principles. The same can be said about firms and merchants when the rules are not to be a sort of commercial code but something less limited.


Something important though has happened with the institution, in the second Part of the EU Treaty, of the citizenship of the Union.This appears to be conceived in terms of public law or, still less, as a kind of  political declaration of intent. In any case at the same time it indicates a perspective in which the most important beneficiary of the Union itself  is the individual, the solving of whose problems appears to be the final goal of the reformulated European institutions. This novelty leads to the assumption that the need of general rules as previously indicated can be satisfied by something corresponding to a civil code starting by contracts and obligations. To this extent the possibilities of a true civil codification prove to be enlarged with respect to the origins of the European Community, whose first Treaty (the Rome Treaty) only concerned for the enterprise regulation could afford if any something similar to a commercial code. At the same time it has been becoming increasingly important  the gradual discovery that rules enacted by directives, although regarding singular aspects of reality and relationships, immediately recall and imply other (more general) rules with which they are to be composed in a system�.





2. The parallel adventure of the Lando Commission


Something parallel has been going on with the European Commission on contract law: it  started with the purpose of providing general rules on commercial contracts, something like a commercial code or the Unidroit Principles and in these terms something different from the civil law codification of general private law on the subject of the law of contracts and obligations. In the progress of work the necessity of indicating how a contract comes to existence, how it has to be interpreted as well as the requirements of validity on the one hand; of ruling about performance and non-performance, damages etc. on the other hand got the result of a  regulation applicable also to non professionals. At the same time, to the extent that  the European Community legislation has become a setting of rules on consumer protection, the Principles  had to take into account  this evolution, providing for some rule which was no more only a corollary of the original idea  of  regulation for professionally  equals and then for equals tout court  but could afford the frame also for a differentiating legal treatment. 


This last way of proceding could appear not conform to the traditional idea of general rules, which per definitionem must be not particularized to single status. But this is just  an example of the historical adaptation of the codification  idea as said above.


In the same field of contract law the Italian civil code of 1942 had already to take into account  this necessity, providing rules on general conditions for protection of the weaker party. Especially significant in this scope is art. 1367,  first in the codification history contemplating the contra proferentem rule, according to which a clause in general conditions has to be interpreted  in favour of the adherent party when there is doubt about its meaning. The same inspiration affects art. 1342, in case of conflict between a written general condition and a clause individually negotiated providing the prevailing of the latter over the former. Finally the most significant rule on this subject, art. 1341, provides in the first paragraph that general conditions can only be part of the contract  if the adherent party  has known or  had the possibility  to know them. In the second paragraph art. 1341 provides  the treatment of unfair contract terms. The way  chosen  by the Italian legislator appears nowadays not very fashionable because the control of unfair terms is based only on formal requirements: any clause can have effect by only being specifically approved in writing.  But the question doesn’t relate to this for the moment.  


In our perspective the mention of what  the Italian legislator did in 1942 is useful to explain why, contrary to what normally happens with the rules stemming from directives, the new rules on unfair contract terms, having been preceded by arts. 1341, 1342 and 1367, similarly  have been introduced in the Italian civil code in a special section. This confirms on a more general level that in some measure even the national codes have to make a compromise between the traditional idea which identifies codification with only general rules for individuals equally protected by the law, for the man without qualities, and the necessity of putting on the head of legislation, as a code is, some rules particularly dedicated  to qualified individuals as consumers or merchants are. 


To which extent this compromise is to be done is difficult to say once and for all. But according to the case of consumers one can conclude on the theoretical level  that while codification meant at its origin  the refusal of many status for  the juridical subject and the foundation of  the unity of this, now that the unity is broken the codes cannot ignore this all along the line. On the other hand a code cannot become a  big statute of status rules without becoming a contradiction in itself. It needs then to be justified the case in which it takes into account particular qualifications of persons. As to this it seems fairly plausible that qualities of man become remarkable from the point of view of a code or of something which is modelled in the same way to the extent that they are remarkable at the quantitative level. The more this level becomes high, more easily one can speak of a quasi-generality in fact that makes acceptable the insertion of the relevant rules. This happened  for merchants at the very outset of codification, when they deserved  quite a code separate from the civil code. This happens today when the consumer, when not  addressee of  a code on his own, gets into what is to be a general code or something similar, breaking in the measure historically required the egualitarian logic of traditional codes�.


The PECL are a concrete demonstration of this model: they  have provided general rules on contract to be applied to general  (not qualified) persons, at the same time dedicating special rules to relationships between merchants and to those between merchants and consumers. It is possible to verify this by illustrating  some of the rules adopted by the European Commission on Contract Law. By this way we can discover the idea of contract underlying the Principles.





3. The rules on Formation and the idea of contract. General rules and professionals contracts


One can start by the first article on Formation of contract, the reporter of which was just Professor Lando.  Art. 2:101 provides at para. 1 that <a contract is concluded if (a) the parties intended to be legally bound, and (b) they reach a sufficient agreement, without any further requirement>. The first comment could be: plain freedom of contract, especially emphasized  by the end of the provision: ‘without any further requirement’, put to signify the refusal of cause or consideration as obligatory requirements for the validity of contract�. Art. 2.102 completes this which is a definition of  contract through the description of formation, clarifying that  <The intention ... to be legally bound is to be determined from the party’s declarations as they were reasonably understood by the other party>.  No mere intention, then, but the declared intention, being the declaration the only means by which each party can understand what the other shows to want.


Classic contract law, one could say. But something can be added.  First of all, if a definition is to be supplied, this can only grasp the essential basis of a phenomenon, which in turn can be seen as the point of departure making sure the possibility of arranging itself on the way. So the idea of contract stemming from art. 2:101. para. 1 is to be adjusted according to the other  features singled out by the rest of the rules. Secondly, in order to confirm that this is the attitude taken by the Principles, it must be noticed that what we have reported is not a formal definition, but the indication of the elements necessary to conclude a contract. This means that Principles did not want to  take the risk of a proper definition, just because this must be drawn from the rules in the whole rather than be furnished at the very outset, when all is to be verified on the merits of  the rules. 


What results from para. 1 is the most easily occurring model of contract, consequently settled as the general one: which is as to say that it can be modified in particular situations where another model can occur. One can think of a contract whose content is to be found in general conditions, regarding to which what constitutes the sufficient agreement required by art. 2:101, para. 1, (b) -i.e. what is strictly necessary in order to talk of an agreement, as art. 2:103, para. 1 clarifies- is determined in a way different from that proper to contracts concluded trough offer and acceptance. This can be seen as the reason wy immediately after art. 2:104 provides about contracts with not individually negotiated terms: (1)< Contract terms which  have not been individually negotiated may be invoked against a party who did not know of them only if the party invoking them took reasonable steps to bring them to the other party’s attention before or when the contract was concluded>. The rule in part is conform to the model already proved by art. 1341, para. 1 of the Italian civil code, with confirmation of the idea that a codification work nowadays cannot escape the necessity of  having some rules less general  than those applicable to anyone in any case and that this happens whenever the so to say particular rule has attained at quantitative level a so high degree of perspective application that makes it similar to a general one.


But the rule of Principles (art. 2:104) deserves some more attention because it represents in the best way the point of intersection between  the role proper to a body of general rules on contracts and the peculiarity of such rules when they are embodied  in a text regarding the law of contract  in today Europe. Indeed unlike art.1341 of the Italian civil code, art. 2:104 PECL doesn’t refer properly and directly to general conditions but to not individually negotiated terms, which is a more general category, although in fact normally there is coincidence of both, as it is taken by the directive 93/13 mentioning at art. 3.2 that the phenomenon happens <particularly in the context of a pre-formulated standard contract>.  No doubt that in referring to not individually negotiated terms the European Commission on contract law has followed the example of  directive 93/13 on unfair contract terms. But the model is adapted to a more general level. The directive concerns contracts concluded with a consumer by a professional seller or supplier, whereas art. 2:104  PECL does not take this peculiarity.  The same must be said about art. 4:110, regulating unfair contract terms not individually negotiated and providing the avoidability of such terms <if, contrary to the requirements of good faith, (they) cause a significant imbalance in the parties’ rights and obligations arising under the contract>. Again the model of diretive 93/13 is followed  in the wording itself, although technically there is difference between  being avoidable and not  being binding as art. 6 of directive provides; still the level of generality is different because the application of the rule doesn’t presuppose a relationship between a professional supplier and a consumer. Similarly it must be said about art. 5:103 encompassing the contra proferentem rule.


The result is that these rules can be applied to all contracts whose terms be not individually negotiated, in particular to commercial contracts as well as to contracts  whose parties are not professionals. The further implication is that rules originally conceived as status rules, through the Principles become true general rules in the sense of codification but the peculiarity that the terms of contract are pre-formulated. By this way the PECL prove to conceive themselves as the point of reference of the whole law of contracts� already regulated  by various and not always consistent European texts,  with a relationship with these akin to that observable between national codes and  special statutes in the particular law systems.


Something different is to be said for the case in which general conditions are considered per se as happens in art. 2:209, dedicated to conflicting general conditions. Here we have a rule properly formulated for merchants. No other persons indeed can <formulate in advance for an indefinite number of contracts of a certain nature> contract terms which consequently are to be defined ‘general conditions’ as the same article at para. 3 takes care of saying. The rule derives from the experience of commercial transactions and  from the so called ‘battle of forms’. The substantive rule the article adopts is that both <general conditions form part of the contract to the extent that they are common in substance>.  Clearly the last formula  with its smoothness gives up the strict coincidence between offer and acceptance claimed by the classical idea of contract as agreement. Indeed theoretically consent and agreement imply a complete adherence of two intentions with the result of a unique intent participated by the parties. That two declarations being common in substance can give rise to a contrat implies on the contrary that  contract comes to existence although they not be completely coincident. 


The formula, at the same time indicates the limits of this possibility of  difference. But this transforms a question of  pure verification of identity in one of evaluation about what can be seen as substantial or not  which has to be common in two texts of general conditions. In these terms the agreement itself is no more  the result of a in idem placitum consensus but function of  the interpretation about what is to be considered essential or not  according to the intention of the parties. One could see in this a disinhibited idea of contract by which not the parties, whose consent the law takes into account, but the law itself makes contracts, dictating the criteria of existence of contract outside a true common intention: this one, taken seriously, would lead indeed to an outcome completely different from that envisaged by the rule. This result could appear  in particular a corollary of being art. 2:209 specifically provided for commercial parties, finding a confirmation in the UNIDROIT Principles, whose art. 2.22 entails a similar rule on battle of forms: those by  UNIDROIT are indeed Principles of international commercial contracts. The implication, though, is not definitely true because in the PECL it is possible to find  some other rule not specifically regarding professional relationships and  in spite of that characterized by  an attitude which can be said similar. 


This is the case of art. 2:208 PECL regulating in general, without reference to professionals, the modified acceptance, something which in the wording itself  could appear contradictory. Acceptance as adherence to other’s intention cannot be at the same time modification or at least attempt of modification. On the contrary, art. 2:208, para. 1 provides that <a reply by the offeree which states or implies additional or different terms ...is a rejection and a new offer  (only if they) materially alter the terms of the offer>.  So in case they  <do not materially alter the terms of the offer, the additional or different terms become part of the contract> (para. 2), unless the offeror makes clear his intention against additional or different terms (para. 3).


Solutions like those adopted in arts. 2:208 and 2:209 are typical formulae of  weak law, as we have called this in Italy, intending a law no more able to impose precise and sharp lines to facts in order to fix one and for all definite law effects. It is clear indeed that if the feautures of  facts as described by rules are not precise since the outset,  the consequences in law remain uncertain until a concrete definition given by the one authorized by the law itself  to add what is needed in the still unclear or incomplete rule. This is true whether one intends the concept of terms materially altering the offer stricto sensu or on the contrary  in a very large one. The choice against the mirror image rule creates an interval between the conclusion of the contract and the moment at which it becomes certain that it has been concluded and the parties are legally bound.


What is sensible from our point of view is that rules like art. 2:208 regard not exclusively professionals; they are dictated for the formation of contract and moreover for contract in general and so are applicable to all kind of people without any status qualification. This makes the difference from the UNIDROIT Principles, devoted, as it is well known, only to commercial contracts�, although having the PECL and  the UNIDROIT Principles been elaborated fast at the same time and the identity of many members of the two groups came to the effect of  many rules being identical in substance. Of course some more or less significant difference can be noticed on the merits. So as to art. 2:208 PECL, it can be pointed out that it is quite sharper than the corresponding rule, art. 2.11, of UNIDROIT. Whereas the latter starts by saying that < a reply to an offer which purports to be an acceptance but contains additions, limitations or other modifications is a rejection of the offer and costitutes a counter-offer>, with a confirmation in principle of the traditional rule that divergence in what intends to be an acceptance is a new offer (so e.g. art. 1326, 5 Italian c.c.�), art. 2:208 PECL as matter of principle affirms at the outset the idea that  only terms materially altering those of the offer amount to <a rejection and a new offer>.


Following the original inspiration of the PECL, notwithstanding what has been becoming the more general scope of them, still some rule continues to be referred exclusively to professionals. Art. 2:210, whose heading sounds Professional’s written confirmation, is dedicated to contract concluded by professionals: if it is not embodied in a final document and one of the parties <without delay sends the other a writing which purports to be a confirmation of the contract but which contains additional or different terms, such terms will become part of the contract unless (a) the terms materially alter the terms of the contract or (b) the recipient objects to them without delay>. The rule sounds, even in the wording, like art. 2:208 on modified acceptance; whereas the last one is a general rule, art.2:210 regards only professionals. 


Other rules can be deemed to be conceived with reference to professionals although formulated as general rules: it is the case of art. 2:302 on breach of confidentiality and art. 2:105 on merger clause. The objective result of a similar model of rules is that although having in mind the merchants, the PECL by more general rules displace a regulation originally flourished for status people into a text for people without qualities. In this terms the difference between UNIDROIT Principles and the PECL is that between a commercial and a civil codification. As happened in other historical situations, principles earlier adopted in commercial law become at the end principles of all private law. Exemplaries in this sense are the Swiss code of obligations and the Italian civil code, followed recently by the Dutch civil code of 1992�, compounding in a unique regulation professionals and not, commercial and civil rules.





4. The PECL and the consumer


But in the meanwhile that of consumer has become the most general among the other status, claiming to a particular regulation like that the merchants have had since some centuries before so that one could observe that  if the Principles take into account  professionals as addressees of particular rules, in the same way this has to happen for consumers.  Moreover, having said before that the need for a general regulation of contracts and obligations is peculiarly generated  inter alia by the numerous directives envisaging the protection  of consumers, it would be necessary that the PECL indicate a kind of connection  with all this stuff of rules giving them the necessary coordination just by providing some general principle.


Perhaps  something more about consumers could have been provided by the Principles. I think, e.g. , of the first article on Formation, art. 2:101, whose para. 2 provides <These Principles do not require a contract to be concluded or evidenced in writing>, setting down the principle of freedom of form which in many instances the directives legislation has overcome through  the principle of written form just in order to protect consumers�. Apart from this the Principles, as already said, have taken into account consumer and his protection in the above mentioned rules about not individually negotiated terms which, although not expressly limited to consumer contracts, have been introduced in the Principles having in mind just consumer protection.


But once  this said, one must add that if the Principles are not to be only rules on merchants, they are for the same reason not to be rules on consumers only. Indeed it has been suggested that if the Principles want to have some chance of succeeding, they must choose consumer protection as a field in which, European directives having shown the Community trend on this subject, a European codification could be more easily accepted�. In my opinion this would be the failure of the project regarding the Principles. The question was and still is whether a sort of European codification is needed or not, at least whether it is suitable or not. One can answer negatively on this. But if the answer is positive, to limit the legislative intervention to the consumer would be inconsistent. The point of departure for a body of rules like the PECL, we must recall it,  was the need of  a corpus of general and coherent rules for regulative texts which, like the European directives, are per definitionem sectorial and incomplete. On the other hand substantive rules regarding contract and obligation, validity and performance, interpretation and non-performance make sense just in order to escape national rules to which otherwise one gets in, with the result of many legal orders with different concepts and more or less divergent rules. 


A consumer code can make sense only with a civil code which refer to like to a fund from where to draw concepts, meanings and fundamental effects: e. g. when a contract is concluded, does it need  to be in writing or not, how is it to be interpreted, which is the relationship between content and effects and so on. If the codification is not able to afford this, it risks to be only an amplification of a series of peculiarities, a contradiction in itself.  If, as we have seen, a new idea of code has come to light, mediating between generality and peculiarities, a status code only characterized in the latter sense ends up in a contradiction on the theoretical  and on the practical level. As to the first because, as we all know, the idea of codification is at the same time the overcoming of peculiarities of status. As to the second because only by mediating between particular and general profiles a code can add something to the otherwise sufficiently useful  island-legislation. A true codification creates a self-referential system, which on the contrary is not proper to singular statutes although preoccupied of some generality (e. g., consumer contracts or liability for services). If the objective is that of self-reference in order to avoid a lot of references ( to the various national legal systems), then a true code has to be enacted.





5. Codification and counter-arguments


The PECL have no claims to being such a code for as matter of fact various and serious are at the present time the difficulties� even of speaking of a European code, though only dedicated to contracts and obligations. The PECL are a proposal, a serious attempt  to indicate the possible way of interpreting and to put into concrete form the idea of code. They demonstrate that a common basis could be and has been discovered indeed to make possible an encounter among different systems of civil law,  common law and  nordic law. Having in mind what the Principles represent from this point of view nobody will be any more able to say  that the idea of codification is impracticable. 


The PECL also are something which exists already, with an added force of persuasion by comparison with a mere project. The meaning of this is that  they change the perspective for each observer, politician law pactitioner or legal scholar. Whilst in a perspective of something yet to be done the response can be skeptical  about the concrete possibility of modifying the legislative status quo, once the thing done, anybody can easily see that even a rule new or external to his own tradition can be rational and useful  and therefore acceptable. A solution borrowed from one or another legal system, which could appear unusual and even strange from the point of view of a single national legal system can sound very differently and also acceptable if the point of view is that of a rule proposed to be adopted as a common one. Another consideration to add is that some rule of the PECL which can appear harsh and difficult to accept from a national point of view has already appeared in texts of uniform law like, in particular, the Vienna Convention on international sale of goods of 11 april 1980. This seems to demonstrate that in a international context it appears easier to introduce rules which from the point of view of a single national law system still can be considered alien or inopportune. In this perspective the great contribution the Principles participate to provide is that of making us understand that  the question is no more one of giving up each national legal tradition rather that of formulating something which permits  it to continue with the portion of novelty necessary to cooperate with other legal traditions worthy being pursued  for the same reasons. Besides, if something is to be given up, it is a true tribute to an ancient and new identity: the European one�.


The alternative to a European codification is that always put forward to maitain the status quo. But the arguments can be easily reversed. The first one is just the difference among all national legal systems: to which one can answer that this is the reason why something like a codification has to be done.  On the other hand it is affirmed that a common law of Europe already exists although nowhere it is a set of  applied rules so that it can only be said a virtual law�.  Of course the law is not only ‘legislation’, but if the situation nowadays is that no judge in whatsoever European member State has a truly common rule to apply, then one could even say that what is only a common cultural legal basis has not yet accomplished its real task, that of arriving to a common set of rules.  As to this it appears very odd to argue that a codification would signify a petrifaction  or a freezing of the law in a time which is so lively and subject to rapid changes. Had this been taken seriously in any time a code has been made, there would  be no codification at all anywhere. It is the old argument  that a codification may only be thought of  when the time arrives in which all is finally mature and complete to be embodied  in a  sacred text. What is true is that  waiting for such a time is like waiting for Godot. It is the same attitude Savigny� had in general  with regard to the codification idea and in particular to the Code civil, happily already enacted when he did  his criticism. It is a recurring illusion of juridical science to conceive a code as a monumentum aere perennius. This also explains the preoccupation above mentioned  about the petrifying of the law as a consequence of codification, which implies the idea that, once made, a code imposes a respect  preventing any more change. 


We said before that the concept of code itself  has changed. Now we can add that this attitude as to a code considered like a final point belongs to the ancient idea of code and codification supported by a different experience, that of a time more inclined to stability than that we are used to. It must take much time to have a code, a good code, as the last example of the Dutch civil code demonstrates. But this doesn’t mean that once a code done legal science and judicature stop thinking,  leaving the law at the point where the legislator put it. 


The very question then, is not that of  waiting for a time of perfection in which to  begin  the work, rather that of beginning it  in the best way. The Principles of European contract law  are a clear example of this commencement. At the same time surely they accelerate the formation of that  common set of  conceptual tools necessary to make a true code on contract and obligations without waiting for a really united Europe; on the contrary, conceiving such a code like a decisive path  to this result. 



























































�  The expression is current  by now: cf. Principles of European Contract Law, prepared by the Commission on European Contract Law, edited by Ole Lando and Hugh Beale, Dordrecht-Boston-London 1995, p. XVI; already O. LANDO, Principles of European Contract Law. An Alternative or a Precursor of European Legislation, in Rabels Zeitschr. 1992, p. 264 ss.; More recently, R. ZIMMERMANN, Konturen eines Europäischen Vertragsrechts, in Juristenz. 1995, p. 479; O. LANDO, Principles of European Contract Law. A First Step towards a European civil Code?, in Rev. dr.  aff. int. 1997, p. 189 f., 195. What we do now is to introduce it as the proper definition of the Principles.


� U. DROBNIG, Ein Vertragsrecht für Europa, in Festschr. f. E. Steindorff, Berlin- New York 1990, p. 1141 ss.; Principles, cit., p. XV.; LANDO, Principles, p. 264 f. On a wider level, see also E. STEINDORFF, EG-Vertrag  und Privatrecht, Baden Baden 1996.


�  As L. MENGONI, L’Europa dei codici o un codice per l’Europa, Centro studi e ricerche di dir. comp. e straniero, Roma 1993, p. 3 s., argues, <mano a mano che nelle materie oggetto di interventi comunitari di armonizzazione si sperimenteranno difformità di trattamento imputabili alla mancanza di un contesto normativo omogeneo...diventerà più pressante il problema dell’unificazione dei principi generali del diritto delle obbligazioni>.


� J. BASEDOW, A Common Contract Law for the Common Market, in 33 Common Market L. Rev. (1996), p. 1178.


� To the more general question about a true civil code for Europe are dedicated the essays in Towards a European Civil Code (Hartkamp, Hesselink, Hondius, du Perron, Vranken eds.), Dordrecht 1994.


� As to this point evidently we are in this situation: < gibt es keine vertragliche Bestimmung, die die  Europäische Union zur Privatrechtsvereinheitlichung ermächtigt, was aber...unerläßlich ist> (M. BANGEMANN,  Privatrechtsangleichung in der Europäischen Union, in Zeitschr. f. Eur. Privatrecht 1994, p. 378).


� L’Europa dei codici, cit., p. 2.


� Codification and Consolidation  of the Law at the Present Time, in  14  Israel L. Rev.  (1979), p. 3.


�  Even though the European Parliament by a resolution  of 26 may 1989, in  Off. J. Eur. comm. 1989 NC 158/400 and a resolution of 6 may 1994, in Off. J. Eur. Comm. 1994, NC 205/518 has affirmed the intention of working on  a European common code of private law.


� This point has been worked out  in C. CASTRONOVO, I “Principi di diritto europeo dei contratti” e l’idea di codice, in Riv. dir. comm. 1995, I, p. 21 ff.


� <A backbone of common principles should be created which will provide the necessary environment for the unified and harmonized law>  (LANDO, Principles, An Alternative, cit., p. 265).


�  It seems that nowadays inside the codes themselves can coexist to a certain extent the two tendencies. F. WIEACKER, Das bürgerliche Recht im Wandel der Gesellschaftsordnungen, in Industriegesellschaft und Privatrechtsordnung, Frankfurt a. M. 1974, p. 42 f., considers proper to contemporary societies:< einmal eine Tendenz zur Typisierung der wirtschaftlichen und rechtlichen Abläufe; andrerseits die Tendenz zur Differenzierung und Anpassung des Verhaltens an die Besonderheiten der Lage>.


� The same choice has been made by the UNIDROIT Principles of international commercial contracts, Rome 1994, although the corresponding rule, art. 3.2, is dictated on the subject of validity.


� < The Principles do not intend to apply exclusively to international transactions. The articles provided are general principles of contract law> ( LANDO, Principles, A First Step cit., p. 196).


� Although with M.J. BONELL, An International Restatement of Contract Law, Irvington, N.Y. 1994, p. 32, it must be noticed that as to the UNIDROIT Principles <the restriction to “commercial” contracts... is not intended to take over the distinction traditionally made in some legal systems between  “civil” and  “commercial”  parties and/or transactions... The idea is rather that of excluding from the scope of UNIDROIT Principles the so-called “consumer transactions”>.


� Still corresponding to the main idea on the point of the Italian courts and authors (see A. BELLELLI, Il principio di conformità tra proposta e accettazione, Padova 1992, pp. 29 ff., 112). 


�  Cfr. E. HONDIUS, Das neue niederländische Zivilgesetzbuch, in (191) Arch. f. d. civ. Pr. 1991, p. 378 ff; A. HARTKAMP, Das neue niederländische Bürgerliche Gesetzbuch aus europäischer Sicht, in Rabels Zeitschr. 1993 (57), p. 664 ff.


� See e.g.  the directives on Consumer credit, n. 87/102 and on Package tours, n. 90/314.


� This idea was submitted by prof. P. Schlechtriem in a seminar on the Principles of European contract law held in Florence on may 10th 1997 at the Istitute of comparative Law.


� They have been pointed out by MENGONI, L’Europa dei codici, cit.


� DROBNIG, Vertragsrecht, cit., p. 1148.


�  H. KÖTZ, Europäisches Vertragsrecht, Tübingen 1996, p. VI.


� F. C. v. SAVIGNY, Vom Beruf unsrer Zeit für Gesetzgebung und Rechtswissenschaft, Heidelberg 1814, pp. 25 [ where, in a way which reminds of Giambattista Vico’s La Scienza nuova (especially on book IV, “about the evolution of nations”) he talks of three ages of nations, no one of them being truly apt to the codification task], 57 ff.
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